
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

- against -

STEVEN BYERS, JOSEPH SHERESHEVSKY,
WEXTRUST CAPITAL, LLC, WEXTRUST
EQUITY PARTNERS, LLC, WEXTRUST
DEVELOPMENT GROUP, LLC, WEXTRUST
SECURITIES, LLC, and AXELA HOSPITALITY,
LLC,

Defendants,

- and -

ELKA SHERESHEVSKY,

Relief Defendant.

No. 08 Civ. 7104 (DC)

ECF Case

DECLARATION OF RANDY PAAR IN SUPPORT OF RECEIVER’S
MOTION FOR AN ORDER APPROVING SETTLEMENT AGREEMENT
WITH MUCH SHELIST PC, WESTPORT INSURANCE CORPORATION

AND LIBERTY MUTUAL INSURANCE COMPANY

I, Randy Paar, under penalty of perjury, declare as follows:

1. I am an attorney admitted to the Bar of the State of New York and admitted to

practice in this Court. I am a member of the law firm of Kasowitz, Benson, Torres &

Friedman, LLP, attorneys for Timothy J. Coleman, duly appointed receiver (“Receiver”) for

the Defendant Wextrust Entities and all entities they control or in which they have an

ownership interest (collectively, the “Wextrust Entities and Affiliates”).

2. I submit this declaration in support of the Receiver’s Motion for an Order

Approving the Settlement Agreement with Much Shelist PC, Westport Insurance Corporation

and Liberty Mutual Insurance Company (the “Much Shelist Parties”).
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3. A true and correct copy of the Settlement Agreement between the Receiver

and the Much Shelist Parties, dated April 2, 2012, is attached as Exhibit A.

4. A true and correct copy of Donald Hershman’s settlement agreement with the

Securities and Exchange Commission is attached as Exhibit B.

I declare under penalty of perjury that the foregoing is true.

Executed on May 14, 2012

s/ Randy Paar__________________
Randy Paar
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SETTLEMENT AGREEMENT and RELEASE 

 

This Settlement Agreement and Release (the “Settlement Agreement” or 

“Settlement”), dated April 2, 2012, is entered between Timothy J. Coleman (the “Receiver”) as 

Receiver for Wextrust Capital, LLC; Wextrust Equity Partners, LLC; Wexford Development, 

LLC (a/k/a Wextrust Development Group, LLC); Wextrust Securities, LLC; Axela Hospitality, 

LLC, and all other investment entities sponsored by Wextrust Capital, LLC and its affiliated 

entities (collectively, the “Wextrust Entities and Affiliates”), on the one hand, and Much Shelist 

PC (“Much Shelist”), Westport Insurance Corporation (“Westport”), and Liberty Mutual 

Insurance Company (“Liberty”), on the other hand.  The Receiver, Much Shelist, Westport and 

Liberty shall be referred to individually as “Party” and collectively as “Parties.” 

WHEREAS, on August 11, 2008, the United States Securities and Exchange 

Commission filed a Complaint in the United States District Court for the Southern District of 

New York against the Wextrust Entities and Affiliates, Joseph Shereshevsky (“Shereshevsky”), 

and Steven Byers (“Byers”), captioned Securities and Exchange Commission v. Steven Byers, et 

al., Case No. 08 Civ. 7104 (DC) (the “SEC Action”);  

WHEREAS, the Complaint in the SEC Action alleged, among other things, that 

Shereshevsky and Byers acted through the Wextrust Entities and Affiliates to fraudulently raise 

money in various offerings, each of which was purportedly for a particular investment, without 

disclosing that funds raised were actually being used to pay prior investors in unrelated offerings 

and to make unauthorized payments to fund the operations of the Wextrust Entities and 

Affiliates, which were operating at a deficit; 

WHEREAS, on August 11, 2008, pursuant to an Order entered by the United 

States District Court for the Southern District of New York, Timothy J. Coleman was appointed 

Temporary Receiver to the Wextrust Entities and Affiliates, and this Order was subsequently 

amended on September 11, 2008, and made permanent on October 24, 2008, pursuant to the 

Order on Consent Imposing Preliminary Injunction and Other Relief; 

WHEREAS, Much Shelist performed legal work for the Wextrust Entities and 

Affiliates;  

WHEREAS, the Receiver has claimed that Much Shelist failed to fulfill its 

professional obligations to the Wextrust Entities and Affiliates;  

WHEREAS, Westport  issued Much Shelist an insurance policy bearing policy 

number LLF010227-0 (the “Westport Policy”) and Liberty issued Much Shelist an insurance 

policy bearing policy number 190188-017 (the “Liberty Policy”), both of which the Receiver and 

Much Shelist assert provide insurance coverage for the Receiver’s claim against Much Shelist;  

WHEREAS, Much Shelist denies any and all liability arising out of their legal 

work for the Wextrust Entities and Affiliates, including any liability to the Receiver, the 

Wextrust Entities and Affiliates, or investors in or creditors of the Wextrust Entities and 

Affiliates;  

WHEREAS, Westport and Liberty deny any and all liability under the Westport 

Policy and the Liberty Policy arising out of the Receiver’s claims against Much Shelist’s legal 

work for the Wextrust Entities and Affiliates; and 
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WHEREAS, the Parties enter into this Settlement Agreement, not as an admission 

of liability by any Party or as an admission of the merit or lack of merit of any claim or defense 

of any Party, but to avoid the costs and uncertainties of litigation, and to fully, fairly, and finally 

resolve all claims of the Receiver against Much Shelist, Westport and Liberty arising out of 

Much Shelist’s representation of the Wextrust Entities and Affiliates;  

NOW, THEREFORE, in consideration of the mutual promises and covenants 

expressed herein, and for good and valuable consideration, the Parties agree as follows: 

1. Recitals.  The above recitals are incorporated into and made a part of this 

Settlement Agreement. 

 

2. Definitions. 

 

A.  “Much Shelist” shall mean the law firm Much Shelist PC, located in 

Chicago, Illinois, and all of its past, current and future employees, 

principals, partners, officers, directors, shareholders, agents, attorneys, 

representatives, and its successors and assigns, including Don Hershman 

and Leslee Cohen.  

 

B. “Westport” shall mean Westport Insurance Corporation and all of its past, 

current and future employees, principals, partners, officers, directors, 

shareholders, agents, attorneys, representatives, and its successors and 

assigns, but only with respect to the Westport Policy. 

 

C. “Liberty” shall mean Liberty Mutual Insurance Company and all of its 

past, current and future employees, principals, partners, officers, directors, 

shareholders, agents, attorneys, representatives, and its successors and 

assigns, but only with respect to the Liberty Policy. 

 

3. Payment.   

 

A. Much Shelist, Westport and Liberty individually agree to pay the Receiver 

the amounts set forth in Paragraph 3B hereof, for a total payment of 

$7,000,000.00 (Seven Million Dollars) (the “Settlement Amount”) in full 

and final settlement of any and all claims the Receiver has asserted or 

could assert against Much Shelist, Westport or Liberty arising directly or 

indirectly out of the work that Much Shelist performed for any of the 

Wextrust Entities and Affiliates (the “Wextrust Claims”).   

 

B. The Settlement Amount shall be funded as follows:  Westport shall pay 

$5,712,500.00 (Five Million Seven Hundred Twelve Thousand Five 

Hundred Dollars); Liberty shall pay $287,500.00 (Two Hundred Eighty 

Seven Thousand Five Hundred Dollars); and Much Shelist shall pay 

$1,000,000.00 (One Million Dollars).  Westport’s, Liberty’s, and Much 

Shelist’s respective liability under this Agreement shall be several rather 
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than joint. Accordingly, in no event shall Westport, Liberty or Much 

Shelist be obligated to contribute more to the Settlement Amount than its 

respective share set forth above.   

C. All payments shall be considered final when made.  Payments are due 

within twenty (20) days of the Effective Date, as defined in Paragraph 4 

below. 

 

4. Release.  For and in consideration of execution and delivery of this 

Settlement Agreement by Much Shelist, Westport and Liberty, the Receiver on behalf of the 

Wextrust Entities and Affiliates fully and completely releases, holds harmless, and forever 

discharges, without reservation or qualification, Much Shelist, Westport and Liberty 

(collectively, the “Released Parties”), from any action, lawsuit, cause of action, suit, injury, 

damage, claim, demand, expense, debt, account, judgment, execution, costs, expenses, attorney’s 

fees and/or liability or obligation of any kind, name, and nature whatsoever, whether at law or in 

equity, and whether known or unknown, which the Wextrust Entities and Affiliates have or may 

have as of the date this Settlement Agreement is approved in the SEC Action and no longer 

subject to appellate review (the “Effective Date”), including without limitation any action, 

lawsuit, cause of action, claim or demand directly or indirectly related to or arising out of the 

Wextrust Claims (the “Released Claims”).  The Receiver warrants and represents that he has 

been advised by counsel and agrees that the provisions of Section 1542 of the Civil Code of the 

State of California and any similar law of any state or territory of the United States are expressly 

waived, said section reading as follows: 

 

A general release does not extend to claims which the creditor does 

not know or suspect to exist in his favor at the time of executing 

the release, which if known by him must have materially affected 

his settlement with the debtor. 

5. Mutual Covenants Not to Sue.  The Receiver on behalf of the Wextrust 

Entities and Affiliates covenants not to sue Much Shelist, Westport or Liberty in connection with 

the Released Claims.  Much Shelist, Westport and Liberty covenant not to sue the Receiver in 

connection with any claims arising out of work performed by Much Shelist for the Wextrust 

Entities and Affiliates.  This covenant not to sue does not include claims arising out of the failure 

of the Receiver, Much Shelist, Westport or Liberty to perform any of their obligations under this 

Settlement Agreement. 

 

6. Execution of Release as a Condition of Disbursement of Funds.  The 

Receiver agrees that as a condition of disbursement to any person or entity of the funds collected 

by the Receiver as a result of the payment of the Settlement Amount as provided for in 

Paragraph 3 hereof (“Much Shelist Distribution”), the Receiver shall require that person or entity 

to release Much Shelist, Westport and Liberty from any action, lawsuit, cause of action, claim or 

demand directly or indirectly related to or arising out of work that Much Shelist, performed for 

any of the Wextrust Entities and Affiliates, whether asserted by such person or entity in a 

personal or derivative capacity.  Much Shelist, Westport and Liberty agree that the release 

contemplated by this Paragraph 6 shall be in the form of an acknowledgment on the checks or 

stubs attached to the checks to be issued from any Much Shelist Distribution that deposit or 

negotiation of such check shall constitute a release in the following form: 
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Endorsement, deposit or negotiation of this check by payee 

releases Much Shelist and their affiliates and insurers from 

any action, lawsuit, cause of action, claim or demand by 

payee, in any capacity, directly or indirectly related to or 

arising out of work performed for any of the Wextrust 

Entities and Affiliates. 

 

The Receiver shall have no obligation to seek a release except from individuals and 

entities who receive funds derived from a Much Shelist Distribution.  Unrelated distributions 

made by the Receiver that do not derive from the Settlement Amount and are not part of a Much 

Shelist Distribution are not subject to the conditions set forth in this Settlement Agreement 

including, but not limited to, any requirements relating to releases or bar orders.   

 

7. Court Approval and Notice.  As soon as practicable after execution of 

this Settlement Agreement, the Receiver shall file a motion for approval of this Settlement 

Agreement together with its Exhibits to the Court for approval.  Notice of the motion for 

approval of the Settlement Agreement (“Notice of Motion”), in the form of Exhibit A attached 

hereto, shall be served on all parties who appeared in the SEC Action and all investors in and 

creditors of any of the Wextrust Entities and Affiliates and shall be posted on the Receiver’s 

website, www.wextrustreceiver.com.  Such Notice of Motion shall state (i) the general terms of 

the Settlement Agreement, (ii) the date of the hearing on approval of the Settlement Agreement,  

(iii) explicitly that approval of the Settlement Agreement is subject to entry of the “Bar Order” 

referenced in Paragraph 8, below, and (iv) that each investor in and creditor of any of the 

Wextrust Entities and Affiliates who accepts a Much Shelist Distribution will in all respects be 

subject to and be bound by the provisions of the Settlement Agreement, the Bar Order, the 

release contemplated by Paragraph 4 hereof, and the Final Judgment Order in the form attached 

hereto as Exhibit B.  The Released Parties shall not have any responsibility for, interest in, or 

liability with respect to the providing of notice, the investment or distribution of settlement 

proceeds, the determination, administration, or calculation of claims, the payment or withholding 

of taxes, or any losses incurred in connection therewith. 

 

8. Final Judgment and Bar Order.  As a condition of this Settlement 

Agreement, and subject to Much Shelist’s right to withdraw set forth in Paragraph 9 below, the 

Receiver agrees that he will file a motion asking the Court to enter an order in the form attached 

hereto as Exhibit B, which will bar all claims including claims by investors in and creditors of 

the Wextrust Entities and Affiliates that could arise out of the work that Much Shelist performed 

for the Wextrust Entities and Affiliates.  If the Final Judgment and Bar Order is not entered, or if 

it is reversed or modified on appeal, Much Shelist, Westport and/or Liberty may exercise their 

right to withdraw as contemplated by Paragraph 9 hereof. 

 

9. Right to Withdraw from Settlement Agreement.  Much Shelist, 

Westport and/or Liberty shall have the right to withdraw from this Settlement Agreement if (a) 

the Court in the SEC Action does not enter a Final Judgment and Bar Order in the form attached 

hereto as Exhibit B barring all claims against Much Shelist, including claims by investors in and 

creditors of the Wextrust Entities and Affiliates, that could arise out of Much Shelist’s work for 

the Wextrust Entities and Affiliates, or (b) the Final Judgment and Bar Order entered by the 

Court in the SEC Action is reversed or modified on appeal.  In the event that Much Shelist, 

Westport or Liberty exercises its right to withdraw under this Paragraph 9, this Settlement 

Agreement shall be null and void and have no further force and effect and the Parties may 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

SECURITIES AND EXCHANGE COMMISSION, 

Plaintiff, 

- against - 

STEVEN BYERS, JOSEPH SHERESHEVSKY, 

WEXTRUST CAPITAL, LLC, WEXTRUST 

EQUITY PARTNERS, LLC, WEXTRUST 

DEVELOPMENT GROUP, LLC, WEXTRUST 

SECURITIES, LLC, and AXELA HOSPITALITY, 

LLC, 

Defendants, 

- and - 

ELKA SHERESHEVSKY, 

 
Relief Defendant.  

 

No. 08 Civ. 7104 (DC) 

ECF Case 

  
 

NOTICE OF MOTION FOR AN ORDER APPROVING 
SETTLEMENT AGREEMENT WITH MUCH SHELIST PC, 
WESTPORT INSURANCE CORPORATION AND LIBERTY 

MUTUAL INSURANCE COMPANY (THE “RELEASED PARTIES”) 
AND BARRING THIRD-PARTIES, INCLUDING ALL INVESTORS 

AND CREDITORS, FROM THE FILING OF OR CONTINUING 
PROSECUTION OF CLAIMS AGAINST THE RELEASED PARTIES 

 

TO:    THE COURT AND ALL COUNSEL OF RECORD, AND ALL KNOWN 

INVESTORS IN AND CREDITORS OF Wextrust Capital, LLC; Wextrust 

Equity Partners, LLC; Wexford Development, LLC (a/k/a Wextrust 

Development Group, LLC); Wextrust Securities, LLC; Axela Hospitality, LLC, 

and all other investment entities sponsored by Wextrust Capital, LLC and its 

affiliated entities (collectively, the “Wextrust Entities and Affiliates”) 

 

PLEASE READ THE ATTACHED NOTICE CAREFULLY AS IT WILL AFFECT 

ANY RIGHTS YOU MAY HAVE TO ASSERT CLAIMS AGAINST 

THE RELEASED PARTIES. 

 

  PLEASE TAKE NOTICE that the Receiver has entered into the Settlement 

Agreement and Release dated April __, 2012 (the “Settlement Agreement”), on behalf of the 

Receiver and the Wextrust Entities and Affiliates with the law firm of Much Shelist PC 

(“Much Shelist” as defined in the Settlement Agreement), Westport Insurance Corporation 
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(“Westport” as defined in the Settlement Agreement), and Liberty Mutual Insurance 

Company (“Liberty” as defined in the Settlement Agreement), (together, the “Released 

Parties” as defined in the Settlement Agreement). 

  PLEASE TAKE FURTHER NOTICE that the Settlement Agreement 

provides for mutual releases of and covenants not to sue the Wextrust Entities and Affiliates 

and the Released Parties for the benefit of one another, relating to Much Shelist’s legal work 

performed on behalf of the Wextrust Entities and Affiliates.  The Settlement Agreement 

consideration is payment on behalf of the Released Parties of $7,000,000 (Seven Million 

Dollars). 

  PLEASE TAKE FURTHER NOTICE that the Receiver has determined, 

based on advice from his professional advisors, that litigation, pursuit and liquidation of any 

claims against the Released Parties is likely to be time-consuming and expensive, may not 

yield satisfactory returns to the investors in the Wextrust Entities and Affiliates, and may 

expose the receivership estate to claims from the Released Parties that are being released and 

discharged as part of the settlement.  For that reason, the Receiver deems the Settlement 

Agreement to be in the best interests of the receivership estate, has entered into and executed 

the Settlement Agreement, and respectfully requests that the Court approve the same. 

  PLEASE TAKE FURTHER NOTICE that upon the annexed Declaration of 

Randy Paar sworn to April __, 2012, and the accompanying Memorandum of Law in support 

of this motion (collectively, the “Moving Papers”), Timothy J. Coleman (the “Receiver”), 

Receiver for the Wextrust Entities and Affiliates, will move this Court before the Honorable 

Denny Chin at the Daniel Patrick Moynihan United States Courthouse, 500 Pearl Street, 

Courtroom 11A, New York, New York, for an order, pursuant to 28 U.S.C. §§ 754 & 1651, 

and the Court’s equitable discretion, seeking approval of the Settlement Agreement with the 

Released Parties.  The Receiver shall also move for an order of final judgment barring third-
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parties, including all investors and creditors of the Wextrust Entities and Affiliates, from the 

filing of or continuing prosecution of claims against the Released Parties.  The Receiver shall 

seek an order substantially in the form of the proposed order attached hereto as Exhibit A. 

  PLEASE TAKE FURTHER NOTICE that consummation of the Settlement 

Agreement is expressly conditioned upon the Court’s entry of the final judgment and bar 

order substantially in the form of the proposed order attached as Exhibit A enjoining the 

filing of and/or continued prosecution of claims by all third-parties (including investors and 

creditors of the Wextrust Entities and Affiliates) against the Released Parties arising out of 

or in any way connected with Much Shelist’s role as counsel to any of the Wextrust Entities 

and Affiliates.    

 PLEASE TAKE FURTHER NOTICE that this Notice is intended solely as 

a summary of the relief sought in the Moving Papers in support of this motion.  A copy of 

the Settlement Agreement and Moving Papers will be posted on the Receiver’s website at 

http://www.wextrustreceiver.com and will also be distributed to all counsel of record along 

with this Notice by either electronic or first class mail.  The Settlement Agreement and 

Moving Papers are also available for inspection and copying during regular business hours at 

the Office of the Clerk of the District Court, by written request to the District Court Clerk’s 

Offices, or by using the PACER filing system utilized by the District Court at 

https://ecf.nysd.uscourts.gov.  You may also request a copy of the Moving Papers and 

Settlement Agreement by contacting the undersigned counsel to the Receiver.   

 PLEASE TAKE FURTHER NOTICE that a hearing on approval of this 

Motion and the Settlement Agreement, if any, may be scheduled for a date and time to be 

determined by the Court, including in the event that there are timely filed objections to the 

relief sought in this Motion.  To the extent that there are no timely objections, the Court may 

enter an order approving this Motion and the Settlement without holding a hearing. 
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 PLEASE TAKE FURTHER NOTICE that responses or objections, if any, 

to this Motion must (i) be in writing; (ii) state the name and address of the responding party 

and the amount and nature of the claim or interest of such party; (iii) state with particularity 

the legal and factual bases of any response or objection; and (iv) be served together with 

proof of service, with a hard copy to Chambers, so as to be actually received not later than 

4:00 p.m. (prevailing Eastern time) on _______ (the “Objection Deadline”) and such service 

shall be completed by the Objection Deadline by email or facsimile service on the following 

individuals:  (i) Freshfields Bruckhaus Deringer US LLP, c/o Mia Havel, Esq. 

(mia.havel@freshfields.com or 202-777-4539); (ii) Kasowitz, Benson, Torres & Friedman 

LLP, Randy Paar, Esq. (RPaar@kasowitz.com or 212-506-1700); (iii) the Securities and 

Exchange Commission, Alistaire Bambach, Esq. (Bambacha@sec.gov or 212-336-1324); 

(iv) the Securities and Exchange Commission, Neal Jacobson, Esq. (Jacobsonn@sec.gov or 

212-336-1324); (v) Jenner & Block LLP (Counsel to Much Shelist), Howard S. Suskin, 

(hsuskin@jenner.com or 312-840-7604); Schopf & Weiss LLP (Counsel to Much Shelist), 

Paula E. Litt, (litt@sw.com or 312-701-9335); (vi) Walker Wilcox Matousek LLP (Counsel 

to Westport), Robert Conlon, (rconlon@wwmlawyers.com or 312-244-6800); and (vii) 

Karbal, Cohen, Economou, Silk & Dunne, LLC (Counsel to Liberty), Charles F. Morrissey, 

(CMorrissey@karballaw.com or 312-431-3670).      

 

Dated: April ___, 2012    s/ Randy Paar____________ 

Randy Paar 

Kenneth H. Frenchman 

KASOWITZ, BENSON, TORRES & FRIEDMAN LLP 

1633 Broadway 

New York, NY  10019 

Tel. (212) 506-1700 

Fax (212) 506-1800 

 

Attorneys for Receiver 
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[ATTACH SETTLEMENT AGREEMENT] 
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[ATTACH PROPOSED FINAL JUDGMENT AND 

BAR ORDER] 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

SECURITIES AND EXCHANGE COMMISSION, 

    Plaintiff, 

 - against - 

STEVEN BYERS, JOSEPH SHERESHEVSKY, 

WEXTRUST CAPITAL, LLC, WEXTRUST 

EQUITY PARTNERS, LLC, WEXTRUST 

DEVELOPMENT GROUP, LLC, WEXTRUST 

SECURITIES, LLC, and AXELA HOSPITALITY, 

LLC, 

    Defendants, 

 - and -  

 

ELKA SHERESHEVSKY, 

    Relief Defendant. 

 

 

  

 

No. 08 Civ. 7104 (DC) 

ECF Case 

 

 [PROPOSED] FINAL JUDGMENT AND BAR ORDER 

On the motion of Timothy J. Coleman, duly appointed Receiver herein (the 

“Receiver”), for an Order Approving Settlement Agreement with Much Shelist PC (“Much 

Shelist” as defined in the Settlement Agreement), Westport Insurance Corporation (“Westport” 

as defined in the Settlement Agreement), and Liberty Mutual Insurance Company (“Liberty” 

as defined in the Settlement Agreement), (together, the “Released Parties” as defined in the 

Settlement Agreement), and Barring Third-Parties, Including All Investors and Creditors, from 

the Filing of or Continuing Prosecution of Claims against the Released Parties (the “Motion”), 

the Court has reviewed and considered (1) the Memorandum of Law in Support of the Motion; 
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(2) the Declaration of Randy Paar in Support and the exhibits thereto; and (3) this Court’s prior 

Orders. 

Based on consideration of the foregoing, the Court finds that a proper showing has been 

made for the relief granted herein because the Receiver, based on advice from his professional 

advisors, has determined that litigation, pursuit and liquidation of any claims against the 

Released Parties is likely to be time-consuming and expensive, may not yield satisfactory 

returns to the investors in the Wextrust Entities and Affiliates, and may expose the receivership 

estate to claims from the Released Parties that are being released and discharged as part of the 

settlement. 

The Court has jurisdiction over the subject matter of this motion and due and adequate 

notice has been transmitted to those persons or entities who could reasonably be identified as 

having invested in the Wextrust Entities and Affiliates, and all Wextrust Entities and Affiliates’ 

creditors.  All such persons having any objection to the proposed Settlement having been given 

an opportunity to present such objections to the Court, and the Court having heard all parties 

and having considered all papers filed in connection therewith, and otherwise being fully 

informed, and for good cause appearing herein,  

IT IS HEREBY ORDERED, ADJUDGED AND DECREED THAT: 

1. The Receiver’s Motion is granted in all respects and objections, if any, are 

overruled to the extent such objections have not been previously withdrawn, waived, or settled. 

2. This Final Judgment (“Final Judgment”) incorporates by reference the definitions 

in the Settlement Agreement and Release, and all capitalized terms used herein shall have the 

same meanings as set forth in the Settlement Agreement and Release. 
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3. This Court has jurisdiction over the subject matter of the Receiver’s activities 

herein on behalf of the Wextrust Entities and Affiliates, including all matters necessary to 

effectuate the Settlement.  Without in any way affecting the finality of this Final Judgment, this 

Court hereby retains jurisdiction over: (a) implementation of the Settlement and any award or 

distribution of any settlement proceeds, including interest earned thereon; and (b) all Parties for 

the purpose of construing, enforcing, and administering the Settlement Agreement and Release. 

4. The Court finds that adequate notice to the Wextrust Entities and Affiliates and 

their investors and creditors was given and was disseminated to investors who could be identified 

through reasonable effort.  The Court also finds that the notice procedures provided the best 

notice practicable under the circumstances to all investors entitled to such notice.  The notice 

procedures satisfied the requirements of due process under the U.S. Constitution, and any other 

applicable law. 

5. The Court finds that the Settlement Agreement and Release, the Settlement, and 

the consideration exchanged for the Settlement (“Settlement Amount”) are in all respects fair, 

reasonable, and adequate, meet the requirements of due process, and are in the best interests of 

the Wextrust Entities and Affiliates and their investors and creditors.  The Court approves the 

Settlement Agreement and Release, Settlement, and Settlement Amount in all respects, and 

orders the Parties to consummate the terms and provisions of the Settlement. 

6. The Court further finds that the Settlement Agreement and Release, Settlement, 

and Settlement Amount have been entered into, made, and exchanged in good faith. 

7. This Court has previously found that, because the Wextrust Entities and Affiliates 

were operated as a coordinated fraudulent scheme and the victims of the scheme were similarly 
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situated with respect to Wextrust, irrespective of the specific nature of their investments, it is 

appropriate that the Receiver make a pro rata distribution of the assets that are either part of the 

Wextrust enterprise or recovered by the Receiver.  As a result, all investors and creditors will 

benefit from the Settlement Agreement, based on their receipt of a pro rata portion of the 

Settlement Amount.   

8. This Court finds that the Settlement and this Final Judgment are and will be 

deemed to have released all Released Claims against the Released Parties, and all claims, 

including claims by investors and creditors of the Wextrust Entities and Affiliates, that could 

arise out of the work that Much Shelist performed for the Wextrust Entities and Affiliates are 

hereby barred.  As to the Released Parties, each investor in and creditor of the Wextrust Entities 

and Affiliates shall further be deemed to have waived the rights afforded by California Civil 

Code § 1542 (regarding waiver of Unknown Claims) and any similar statute or law, or principle 

of common law of California or any other jurisdiction. 

9. Neither the Settlement, this Final Judgment, the fact of settlement, nor any of the 

documents or statements referred to therein shall be: (a) construed as a concession or admission 

by the Released Parties with respect to any of the Released Claims or be deemed evidence of any 

violation of any statute or law or of any liability, fault, or wrongdoing with respect to the 

Released Claims; (b) offered or received against the Released Parties as an admission or 

concession that recovery could be had in any amount; (c) offered or received in evidence in any 

civil, criminal, or administrative action, arbitration, or other proceeding other than such 

proceedings as may be necessary to consummate or enforce the Settlement; provided, however, 

that the Released Parties may file the Stipulation, Final Judgment, and/or any releases executed 
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in connection therewith in any action that may be brought against any of them in order to support 

a defense or counterclaim based on principles of res judicata, collateral estoppel, release, good-

faith settlement, judgment bar or reduction, or any other theory of claim preclusion or issue 

preclusion or similar defense or counterclaim. 

10. The provisions of this Final Judgment constitute a full and complete adjudication 

of the matters considered and adjudged herein, and the Court determines that there is no just 

reason for delay.  The Court directs, pursuant to Fed. R. Civ. P. 54(b), this Judgment to be entered 

as a final judgment with respect to all matters decreed. 

11. Entry of this Final Judgment and of final approval of the Settlement settles all 

claims that have been asserted or could have been asserted by the Receiver or Wextrust Entities 

and Affiliates’ investors, on the one hand, and the Released Parties on the other hand.  Every 

Wextrust Entities and Affiliates’ investor and creditor shall be forever barred from commencing, 

instituting, or prosecuting the Released Claims or any action or other proceeding against any of 

the Released Parties with respect to the Released Claims. 

12. All future claims for contribution arising out of the subject matter of the 

Settlement by any person other than a Released Party against any of the Released Parties are 

permanently barred to the fullest extent permitted by 15 U.S.C. § 78u-(f)(7)(A) and any other 

applicable law or regulation.   

13. Judgment under Fed. R. Civ. P. 54(b) will not result in unnecessary appellate 

review, nor will review of the adjudicated claims moot any further developments in the SEC 

Action.  Even if appeals are subsequently filed, the nature of these claims are such that the 

appellate court would not have to decide the same issue more than once.  The reservation of 
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jurisdiction by this Court pursuant to Paragraph 3 shall not affect in any way the finality of this 

Final Judgment. 

14. The Court finds that no just reason exists for delay in entering the Final Judgment.  

Accordingly, the Clerk of Court is directed to enter this Final Judgment. 

15. Without in any way affecting the finality of the Final Judgment, this Court shall 

retain continuing jurisdiction over the litigation and the parties to the Settlement Agreement and 

Release to enter any future orders as may be necessary for the purposes of effectuating the 

Settlement and enforcing the Final Judgment. 

16. The Receiver is hereby authorized to take any action and execute documents he 

may deem appropriate and/or necessary to execute this Order. 

17. The fees and expenses incurred by Kasowitz, Benson, Torres & Friedman LLP 

(“Kasowitz”) in connection with this Settlement Agreement, as agreed to in the fee agreement 

between the Receiver and Kasowitz, are hereby approved.  The Defendant Wextrust Entities, as 

the term is defined in the Receiver Order (Dkt. No. 36), are hereby authorized and directed to 

pay the fees and expenses of Kasowitz without further fee application and without further leave 

of this Court. 
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18. Notwithstanding any motion for reconsideration or time for appeal, the terms of 

this Order shall be immediately enforceable and the parties to the Settlement Agreement may 

proceed under that agreement at any time after entry of this Order. 

 

SO ORDERED 

 

Dated: __________________ 

New York, New York 

 

____________________________________ 

Hon. Denny Chin 

United States Circuit Judge,  

Sitting By Designation 
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TOLLING AGREEMENT 

 

 

WHEREAS, Timothy J. Coleman (“Receiver”), as Receiver of Wextrust Capital, LLC; 

Wextrust Equity Partners, LLC; Wexford Development, LLC (a/k/a Wextrust Development 

Group, LLC); Wextrust Securities, LLC; Axela Hospitality, LLC, and all other investment 

entities sponsored by Wextrust Capital, LLC and its affiliated entities (collectively, the 

“Wextrust Entities and Affiliates”), has notified Much Shelist PC (“Much Shelist” as defined in 

the Settlement Agreement referenced below) that the Wextrust Entities and Affiliates may have 

claims against Much Shelist arising out of its legal work on behalf of the Wextrust Entities and 

Affiliates; and  

 

WHEREAS, the Receiver and Much Shelist have entered into a Settlement Agreement 

and Release (the “Settlement Agreement”), which settles any and all claims the Receiver has 

asserted or could assert against Much Shelist and its insurers arising directly or indirectly out of 

the work that Much Shelist performed for the Wextrust Entities and Affiliates (the “Wextrust 

Claims”); and  

 

WHEREAS,  the Settlement Agreement is subject to approval by the United States 

District Court for the Southern District of New York (the “Court”) in the case styled SEC v. 

Byers, 08-Cv.-7104 (DC); and  

 

WHEREAS, the effectiveness of the Settlement Agreement is conditioned upon entry by 

the Court of a Final Judgment and Bar Order that would bar any suits by investors or creditors of 

the Wextrust Entities and Affiliates against Much Shelist as described more fully in the 

Settlement Agreement; and  

 

WHEREAS, Much Shelist and/or its insurers retain the right to withdraw from the 

Settlement Agreement in the event the Court does not approve the Final Judgment and Bar Order 

or the Final Judgment and Bar Order is reversed or modified on appeal, in which case the 

Settlement Agreement will become null and void and be of no force and effect, except for 

survival of this Tolling Agreement.   

 

ACCORDINGLY, IT IS HEREBY AGREED by and between the parties that:  

 

1.  The running of any statute of limitations or other time-related defense applicable 

to any action, proceeding, or potential relief against Much Shelist arising from any of the 

Wextrust Clams, is tolled and suspended for the period beginning from the date of this Tolling 

Agreement until such time as Much Shelist or its insurers withdraw from the Settlement 

Agreement in accordance with the Terms of the Settlement Agreement (the “Tolling Period”);  

 

2.  Neither Much Shelist nor its insurers, or any of their respective agents or 

attorneys, shall include the Tolling Period in the calculation of the running of any statute of 

limitations or for any other time-related defense applicable to any proceeding, including any 

relief that may be imposed therein, in asserting or relying upon any such time-related defense;  
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3.  Nothing in this Tolling Agreement shall affect any applicable statute of 

limitations defense or any other time-related defense that may be available to Much Shelist 

before the commencement of the Tolling Period or be construed to revive any proceeding that 

may be barred by any applicable statute of limitations or any other time-related defense before 

the commencement of the Tolling Period;  

 

4.  The running of any statute of limitations applicable to any proceeding shall 

commence again after the end of the Tolling Period, unless there is an extension of the Tolling 

Period executed in writing by and on behalf of the parties hereto; and  

 

5.  Nothing in this Tolling Agreement shall be construed as an admission by the 

Receiver relating to the applicability of any statute of limitations to any proceeding, including 

any relief that may be imposed therein, or to the length of any limitations period that may apply, 

or to the applicability of any other time-related defense.  

 

6.  This instrument contains the entire agreement of the parties and may not be 

changed orally, but only by an agreement in writing. 

 

 

  

 

Entered into this __ day of April, 2012, by and 

between: 

 

______________________________ 

Timothy J. Coleman 

As Receiver for Wextrust Capital, LLC 

    and affiliates 

 

 

 

 

 

______________________________ 

Much Shelist PC 

By _________________________ 
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